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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
V.

VIRGIL HOKU HOOPII,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46891-2019
KOOTENAI COUNTY NO. CR-2018-672

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Virgil H. Hoopii appeals from the district court's order revoking his probation and its
denial of his Idaho Criminal Rule 35 ("Rule 35") motion. He argues the district court abused its
discretion by revoking his probation and imposing his sentence. In addition, he argues the district
court abused its discretion by denying his Rule 35 motion.

Statement of Facts and Course of Proceedings
In March 2018, Mr. Hoopii pled guilty to burglary. (R., pp.45, 52.) In April 2018, the
district court sentenced him to five years, with two years fixed, and retained jurisdiction ("a
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rider"). (R., p.53; Aug. R., p.2.) At the rider review hearing in December 2018, the district court
suspended Mr. Hoopii's sentence and placed him on probation for two years. (R., pp.55, 56-59.)
In early January 2018, the State moved for a probation violation. (R., p.65.) The State
alleged Mr. Hoopii was unavailable for or actively avoiding supervision, and he consumed
cocaine and alcohol. (R., pp.67-70.) Mr. Hoopii admitted to the violations. (Tr., p.5, L.17-p.6,
L.10.) The State recommended the district court impose Mr. Hoopii's sentence. (Tr., p.9, Ls.46.) Mr. Hoopii requested another rider. (Tr., p.9, Ls.17-18.) The district court revoked his
probation and imposed his sentence of five years, with two years fixed. (Tr., p.13, Ls.15-16,
R., pp.93-95.) Mr. Hoopii timely appealed from the district court's order revoking probation.
(R., pp.98-101.)

Mr. Hoopii also filed a Rule 35 motion requesting leniency. (R., p.96.) The district court
held a hearing, and Mr. Hoopii testified. (Aug. R., p.7; see generally Aug. Tr.) The district court
denied the motion. (Aug. Tr., p.14, Ls.2-3.)

ISSUES
I.

Did the district court abuse its discretion when it revoked Mr. Hoopii's probation and
executed imposition of his underlying sentence of five years, with two years fixed?

II.

Did the district court abuse its discretion when it denied Mr. Hoopii's Rule 35 motion?

ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Mr. Hoopii's Probation And
Executed Imposition of His Underlying Sentence Of Five Years, With Two Years Fixed
The district court is empowered by statute to revoke a defendant's probation under
certain circumstances. LC. §§ 19-2602, -2603, 20-222. The Court uses a two-step analysis to
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review a probation revocation proceeding. State v. Sanchez, 149 Idaho 102, 105 (2009). First, the
Court determines "whether the defendant violated the terms of his probation." Id. Second, "[i]f it
is determined that the defendant has in fact violated the terms of his probation," the Court
examines "what should be the consequences of that violation." Id. The determination of a
probation violation and the determination of the consequences, if any, are separate analyses. Id.
Here, Mr. Hoopii does not challenge his admission to violating his probation. (Tr., p.5,
L.17-p.6, L.10.) "When a probationer admits to a direct violation of her probation agreement, no
further inquiry into the question is required." State v. Peterson, 123 Idaho 49, 50 (Ct. App.
1992). Rather, Mr. Hoopii submits that the district court did not exercise reason and thus abused
its discretion by revoking his probation.
"After a probation violation has been proven, the decision to revoke probation and
pronounce sentence lies within the sound discretion of the trial court." State v. Roy, 113 Idaho
388, 392 (Ct. App. 1987). "A judge cannot revoke probation arbitrarily," however. State v. Lee,
116 Idaho 38, 40 (Ct. App. 1989). "The purpose of probation is to give the defendant an
opportunity to be rehabilitated under proper control and supervision." State v. Mummert, 98
Idaho 452, 454 (1977). "In determining whether to revoke probation a court must consider
whether probation is meeting the objective of rehabilitation while also providing adequate
protection for society." State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995). The court may
consider the defendant's conduct before and during probation. Roy, 113 Idaho at 392.
In this case, Mr. Hoopii submits that the district court erred by revoking his probation
because his probation was achieving its rehabilitative objective. Although Mr. Hoopii committed
these violations soon after being released on probation, he admitted to the violations right away
and accepted responsibility. (Tr., p.9, L.23-p.10, L.1, p.10, Ls.16-19.) He apologized to the
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district court. (R., p.90.) He recognized that he got into "risky situations" and failed to use the
tools he learned on the first rider. (R., p.90.) Despite these setbacks on probation, he was able to
obtain employment, housing, and a vehicle. (Tr., p.10, Ls.1-3.) He hoped to participate in the
Advanced Practices rider program. (Tr., p.10, Ls.19-21.) He believed that program would
benefit him because he was motivated to change. (R., p.92.) He wanted to do better for himself,
his daughter, and his community. (R., p.92.) He would also develop a new plan for release so he
could succeed on probation. (R., p.92.) In light of these facts, Mr. Hoopii submits the district
court's decision to impose his five-year sentence was an abuse of discretion. He argues the
district court should have retained jurisdiction.

II.
The District Court Abused Its Discretion When It Denied Mr. Hoopii's Rule 35 Motion
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court." State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must "consider the entire record and
apply the same criteria used for determining the reasonableness of the original sentence." Id. The
Court "conduct[ s] an independent review of the record, having regard for the nature of the
offense, the character of the offender and the protection of the public interest." State v. Burdett,
134 Idaho 271, 276 (Ct. App. 2000). "Where an appeal is taken from an order refusing to reduce
a sentence under Rule 35," the Court's scope ofreview "includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to reduce." State v.

Araiza, 109 Idaho 188, 189 (Ct. App. 1985). "When presenting a Rule 35 motion, the defendant
must show that the sentence is excessive in light of new or additional information subsequently
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provided to the district court in support of the Rule 35 motion." State v. Huffman, 144 Idaho 201,
203 (2007).
Here, Mr. Hoopii provided new and additional information to the district court to justify a
reduction in his sentence. He testified that he could not participate in "advanced practice" or
prelease classes because his release date was "so far off." (Aug. Tr., p.7, L.20-p.8, L.11.) He
also testified that he had no disciplinary issues. (Aug. Tr., p.9, Ls.12-14.) He explained:
I'm trying to stay positive about this hearing, you know. I know I made mistakes.
You know, I thought I was prepared the last time they gave me a chance to be on
probation, and I obviously wasn't ... but, again, five years on a fixed is kind of a
lot, 1 and so I'm really hoping for a chance to maybe shorten that up a little bit and
give me another chance.
(Aug. Tr., p.10, Ls.8-15.) Mr. Hoopii recognized that there had to some penalty, but he still
requested a reduction in his sentence. (Aug. Tr., p.9, L.25-p.10, L.5.) This additional information
of Mr. Hoopii's inability to participate in programming, his lack of disciplinary issues, and his
acceptance of responsibility supported a reduction in his sentence. By failing to give adequate
weight to this information, the district court did not exercise reason and thus abused its discretion
by denying Mr. Hoopii's Rule 35 motion.

1

In a separate case not appealed here, Mr. Hoopii was serving a concurrent sentence of seven
years, with five years fixed, for possession of a controlled substance. (Aug. R., p.2; see also
R., p.93.)
5

CONCLUSION
Mr. Hoopii respectfully requests this Court reverse or vacate the district court's order
revoking his probation and remand his case for further proceedings. In the alternative, he
respectfully requests this Court reduce his sentence as it deems appropriate or vacate the district
court's denial of his Rule 35 motion and remand for further proceedings.
DATED this 5th day of September, 2019.

Isl Jenny C. Swinford
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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